Community Development Block Grant

Economic Development/Revolving Loan Fund Program

INTERCREDITOR and SUBORDINATION AGREEMENT

(Loan Only)


THIS INTERCREDITOR and SUBORDINATION AGREEMENT, together with all extensions and renewals hereof and all modifications and amendments hereto, and all substitutions and replacements herefor, (hereinafter referred to as the "Intercreditor Agreement"), is dated as of (month) ____, _____, and is made and entered into by and among THE (NAME OF LOCAL JURISDICTION), (the "Name of Local Jurisdiction or other description)"), whose mailing address is (address of local jurisdiction), Ohio (zip code), (NAME OF BANK) (the "Bank"), whose mailing address is (address of Bank), Ohio (zip code), (include name and address of any other participating lenders) and (NAME OF BORROWER), (an Ohio corporation or other description of entity), whose mailing address is (address of borrower), Ohio (zip code), (the “Borrower”).

RECITALS:


WHEREAS, the (name of local jurisdiction) has agreed to make a Community Development Block Grant Revolving Loan Fund loan to the Borrower in the maximum principal amount of (written amount of loan) and No/100s Dollars ($amount of loan.00) (the “Loan”), which is to be secured, among other things, by a security interest (list priority position if relevant) in the (describe the collateral include an Exhibit if real property) (the "Collateral") and evidenced by the Loan Agreement of even date between the (name of local jurisdiction) and the Borrower (the "Loan Agreement"); and


WHEREAS, the Bank has agreed to make a loan to the Borrower in the principal amount of (written amount of bank loan) and No/100s Dollars ($amount of bank loan.00), which loan is to be secured by, among other things, a security interest (list priority position if relevant) in the Collateral and is to be evidenced by the Lender Loan Documents of even date between the Bank and the Borrower (the "Lender Loan Documents"); and


(Optional  - WHEREAS, the (list any other participating lenders in above format); and)


WHEREAS, the (name of local jurisdiction) and the Bank (and any other participating lender) wish to enter into this Intercreditor Agreement for the purpose of setting forth certain agreements between themselves with respect to the matters set forth herein.


NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and intending to be legally bound hereby, the (name of local jurisdiction), (other participating lenders if any) and the Bank hereby covenant and agree as follows:


1.
Incorporation of Recitals.  The Recitals to this Agreement are incorporated herein by this reference.


2.
Definitions.
Words and terms with initial capital letters used in this Agreement (including the preamble and recitals hereto) and not otherwise defined shall have the meanings assigned to such terms in the Loan Agreement.

"Hereof," "herein, "hereunder" and "hereto" and words of similar import when used in this Intercreditor Agreement shall refer to this Intercreditor Agreement as a whole and not to any particular provision herein, and any article, section, subsection, paragraph, item, exhibit, and schedule references are to this Intercreditor Agreement unless otherwise specified

All terms defined in this Intercreditor Agreement in the singular shall have comparable meanings when used in the plural and vice versa unless other specified.


3.
Lien Position and Security Interest.  Irrespective of (a) the time, order or method of attachment or perfection of the respective security interests and/or liens granted to the (name of local jurisdiction), the Bank or (any other participating lenders) in or on any or all of the property or assets of the Borrower, (b) the time or manner of the filing of their respective financing statements, (c) the possession of any portion of the Collateral, (d) the dating, execution or delivery of any agreement granting to the (name of local jurisdiction) or to the Bank security interests and/or liens in or on any or all of the assets and/or property of the Borrower, (e) the giving of notice or the failing to give notice of any of the above, and (f) any provision of law to the contrary, the (name of local jurisdiction) shall have a (written order) lien priority position concerning the Collateral, the Bank shall have a (written order) lien priority position concerning the collateral and the (any other participating lenders) shall have a (written order) lien priority position concerning the Collateral.


4.
Action to Be Taken Upon Occurrence of Event of Default.  Under the terms of the Loan Documents, the Lender Loan Documents and the (other participating lenders) Loan Documents, the occurrence and continuance of an event of default under either the Loan Documents, the Lender Loan Documents or the (any other participating lender) Loan Documents constitutes an event of default under all such documents.  The (name of local jurisdiction), the Bank and the (any other participating lender) agree that, upon the occurrence of an event of default under any such document, the (name of local jurisdiction), the Bank and the (any other participating lender) shall immediately consult in good faith with one another in an attempt to agree upon a mutually acceptable course of conduct including, but not limited to, actions to be taken with respect to the Collateral.  In the event that the (name of local jurisdiction), the Bank and the (any other participating lender) are unable to so agree, then the (name of local jurisdiction), the Bank or the (any other participating lender) may proceed to take action in accordance with the remedies available to them in the Loan Documents, the Lender Loan Documents and the (any other participating lender) Loan Documents, respectively, for the mutual benefit of each in accordance with Section 5 hereof.

5.
Distribution. If, following the occurrence of an event of default by the Borrower, amounts owing or to become owing under the Loan Documents, the Lender Loan Documents, and the (any other participating lender) Loan Documents are accelerated, or any foreclosure, sale, or other disposition or liquidation proceedings concerning the Collateral are commenced by either the (name of local jurisdiction), the Bank, or the (any other participating lender) all payments or amounts realized or received thereafter by the (name of local jurisdiction), the Bank, or the (any other participating lender) which payments or amounts are secured by or derived from the Collateral, shall be held by or distributed to the (name of local jurisdiction) until satisfaction of the (name of local jurisdiction)’s Loan Documents.  Any payments or amounts realized or received thereafter by the (name of local jurisdiction), the Bank or the (any other participating lender) which payments or amounts are secured by or derived from the Collateral shall be held by or distributed to the Bank until satisfaction of the Lender Loan Documents.  Furthermore, any payments or amounts realized or received thereafter by the (name of local jurisdiction), the Bank or the (any other participating lender) which payments or amounts are secured by or derived from the Collateral shall be held by or distributed to the (any other participating lender) until satisfaction of the (any other participating lender) Loan Documents.  In the event that either the (name of local jurisdiction), the Bank, or the (any other participating lender) shall receive any payment or distribution of assets of the Borrower of any kind or character, whether in cash, property or securities, including any such payment or distribution which may be payable or deliverable by reason of the payment of any other indebtedness of the Borrower of any obligation before the (name of local jurisdiction), the Bank, or the (any other participating lender) are paid in full, then such payment or distribution shall be received and held by the (name of local jurisdiction), the Bank, or (any other participating lender) for the benefit of the (name of local jurisdiction) to the extent of the (name of local jurisdiction)’s Loan.  In the event that either the (name of local jurisdiction), the Bank, or the (any other participating lender) shall receive any payment or distribution of assets of the Borrower of any kind or character, whether in cash, property or securities, including any such payment or distribution which may be payable or deliverable by reason of the payment of any other indebtedness of the Borrower of any subordinated obligation after the (name of local jurisdiction) is paid in full, then such payment or distribution shall be received and held by the (name of local jurisdiction), the Bank, or (any other participating lender) for the benefit of the Bank or (any other participating lender) to the extent of the unsatisfied interest therein of the Bank or (any other participating lender).


6.
Insurance Proceeds.  To the extent permitted under the Loan Documents, the Lender Loan Documents, and the (any other participating lender) Loan Documents the (name of local jurisdiction), the Bank and the (any other participating lender) will attempt to have all insurance proceeds, if any, on the Collateral made payable jointly to the (name of local jurisdiction), the Bank, and the (any other participating lender), but if payment shall be made to one of the parties to this Intercreditor Agreement, such party will hold the proceeds in trust for the mutual benefit of the other party pending application and distribution in accordance with this Intercreditor Agreement, the Loan Documents, the Lender Loan Documents and the (any other participating lender) Loan Documents.  Whenever pursuant to the Loan Documents, the Lender Loan Documents, the (any other participating lender) Loan Documents or this Intercreditor Agreement a procedure for the (name of local jurisdiction), the Bank or the (any other participating lender) to disburse such proceeds is required, the (name of local jurisdiction), the Bank and the (any other participating lender) agree to cooperate with each other in good faith in establishing a mutually acceptable procedure consistent with the provisions thereof and hereof.  The (name of local jurisdiction), the Bank and the (any other participating lender) each acknowledge that under the Loan Documents, the Lender Loan Documents and the (any other participating lender) Loan Documents, respectively, they have, under certain circumstances, the right to determine whether such proceeds should be applied to reduce the obligations owing to them.  If any such proceeds are so applied, such proceeds will be subject to distribution and sharing in the same manner as other proceeds of the Collateral.


7.
Notices.  The (name of local jurisdiction), the Bank and the (any other participating lender) shall deliver to each other (a) as soon as practicable after receipt thereof, any notice which it receives in connection with the loan obligations owed to it by the Borrower, (b) prompt notice of any fact or occurrence, excluding lapse of time but including such things as any purported transfer or removal from the State of Ohio of all or any part of the Collateral, which may impair the priority of each party’s lien or the perfection of their respective security interests in the Collateral, and (c) at least ten (10) days' prior written notice of any action either of them proposes to undertake under the last sentence of Section 4 hereof or otherwise with respect to the Collateral.


8.
Method of Notification.  All notices made or required to be given to any party hereto pursuant to this Intercreditor Agreement shall be in writing and shall be sent to the address appearing in the preamble to this Agreement by regular United States mail or overnight courier service.  Each of the parties hereto may change its address for service of notice by giving a notice complying with this Section 8 to the other parties hereto.


9.
Termination of Obligations.  This Intercreditor Agreement shall automatically terminate upon payment in full of all obligations of the Borrower to either the (name of local jurisdiction) under the Loan Documents, the Bank under the Lender Loan Documents; or the (any other participating lender) under the (any other participating lender) Loan Documents, provided, however, that if all or any part of any payment by the Borrower to the (name of local jurisdiction), the Bank, or the (any other participating lender) is thereafter invalidated or set aside or required to be repaid to any person in any bankruptcy or other proceeding, then this Intercreditor Agreement shall be renewed as of such date and shall thereafter continue in full force and effect to the extent of the obligations so invalidated, set aside or repaid.  Upon any such termination, all financing statements and liens applicable to the satisfied obligations shall be terminated by the appropriate party.  This obligation shall survive any termination of this Intercreditor Agreement.


10.
Consents, Amendments and Waivers.  No amendment, waiver, or consent of any provision of any this Intercreditor Agreement shall be effective unless in writing and signed by the (name of local jurisdiction), the Bank and the (any other participating lender).  Each waiver, if any, shall be a waiver only with respect to the specific instance involved and shall in no way impair the rights of the waiving party or the obligations of the Borrower to any of the parties in any other respect at any other time


11.
Assignment and Parties in Interest.  This Intercreditor Agreement may not be assigned by any party without the advance written consent of each other party hereto.  All terms of this Intercreditor Agreement shall be binding upon and shall inure to the benefit of and be enforceable by the respective successors and permitted assigns of the (name of local jurisdiction), the Bank and the (any other participating lender).


12.
No Third-Party Beneficiaries.  This Intercreditor Agreement is solely for the benefit of the (name of local jurisdiction), the Bank and the (any other participating lender) and is not intended to grant any rights, benefits or defenses to or for the benefit of any other person whatsoever.  The parties agree that the Borrower is signing this Intercreditor Agreement solely for the purpose of consenting to and acknowledging the rights and obligations of the (name of local jurisdiction), the Bank and the (any other participating lender).  The Borrower shall have no rights hereunder.


13.
Reservation of Security Interests as Against Third Parties.  Nothing contained herein is intended to affect or limit in any way the security interests and/or liens each of the parties hereto has in any and/or all of the property and assets of the Borrower, whether tangible or intangible, insofar as the Borrower and third parties are concerned.  The parties hereto specifically reserve all respective security interests and/or liens and rights to assert such security interests and/or liens as against the Borrower and third parties.


14.
Headings.  The headings of the Sections of this Intercreditor Agreement are inserted for convenience only and shall not be deemed to constitute a part hereof.


15.
Applicable Law and Venue.  This Intercreditor Agreement shall be governed by and construed in accordance with the laws of the State of Ohio, except for applicable federal law and except as otherwise required by rules of Ohio law that mandate the application of the laws of another forum.  This Intercreditor Agreement shall be venued in (name of county) County, Ohio, and all of the parties and the Borrower acknowledge and consent to the jurisdiction of the courts located in such county.


16.
Severability.  If any provision of this Intercreditor Agreement, or any term, condition, covenant, obligation or agreement contained herein is determined by a court to be invalid or unenforceable, such determination shall not affect any other provision, term, condition, covenant, obligation or agreement, each of which shall be construed and enforced as if such invalid or unenforceable portion were not contained herein.  Such invalidity or enforceability shall not affect any valid and enforceable application thereof, and each such provision, term, condition, covenant, obligation or agreement, shall be deemed to be effective, operative, made, entered into or taken in the manner and to the full extent permitted by law.


17.
Integration.  This Intercreditor Agreement is the entire agreement between the parties hereto relating to the matters set forth herein and supersedes all prior understandings and agreements, whether written or oral, between the parties hereto and the Borrower relating to such matters.


18.
Counterparts.  This Intercreditor Agreement and any amendment hereto may be executed in several counterparts and by each party on a separate counterpart, each of which, when so executed and delivered shall be an original, but all of which together shall constitute but one and the same instrument.


IN WITNESS WHEREOF, the parties hereto have caused this Intercreditor Agreement to be executed and delivered by their respective duly authorized officers as of the date first herein above written.


(NAME OF LOCAL JURISDICTION) 


By: 








Title: 








(BANK)







By: _______________________________________







Title: ______________________________________







(OTHER PARTICIPATING LENDER)







By: _______________________________________







Title: ______________________________________


(Name of Borrower) hereby (i) acknowledges and consents to the terms and conditions of the Intercreditor Agreement, (ii) agrees to execute and deliver such other documents and instruments in connection herewith as may be requested by the (name of local jurisdiction), the Bank, or the (any other participating lender) in form and substance satisfactory to the (name of local jurisdiction), the Bank and the (any other participating lender), and (iii) agrees to take such other action as either the (name of local jurisdiction), the Bank, or (any other participating lender) may request to effectuate and carry out the provisions of the Agreement.  The Borrower further acknowledges and agrees that the provisions of the Intercreditor Agreement are intended to establish and define the relative rights and obligations as among the (name of local jurisdiction), the Bank and (any other participating lender) and shall not be deemed to extend or modify the obligations of the Borrower to the (name of local jurisdiction), the Bank, or (any other participating lender).  If any of the terms or provisions of the Intercreditor Agreement are determined to be in conflict with any of the provisions of such loan documents, the terms of the Intercreditor Agreement shall control.







(NAME OF BORROWER)







By: 













Title: 








Exhibit A – Property Description
Situated in the Township of (
Permanent Parcel No.
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